CITY OF CAPE TOWN Office of the Executive Mayor

ISIXEKO SASEKAPA
STAD KAAPSTAD

APPEAL AUTHORITY IN TERMS OF SECTION 114(3) OF THE CITY OF CAPE TOWN MUNICIPAL
PLANNING BY-LAW, 2015

NOTICE OF DECISION AND REASONS

APPEALS AGAINST THE MUNICIPAL PLANNING TRIBUNAL's APPROVAL OF DEVELOPMENT ON
ERF 3032, CAPE TOWN, 150 BUITENGRACHT STREET, BO-KAAP

A. INTRODUCTION

1. This decision addresses appeals lodged against the Municipal Planning Tribunal's (MPT)
decision of 2 July 2024 fo approve a six-storey, 67-bedroom hotel with a ground-floor
restaurant on Erf 3032, 150 Buitengracht Street, Cape Town (the site).

2. The application is in terms of s 42(i) of the City of Cape Town Municipal Planning By-law,
2015, as amended in 2019 (the By-law) for approvals required by the Development
Management Scheme (DMS, Schedule 3 to the By-Law). The approvals are (a) to
construct a projection (canopy overhang) over a public street (item 89(c) of the DMS)
and (b) to build within a Heritage Protection Overlay Zone (HPOZ) (item 162(1)).

3 The 653 m?site is a tarred, vacant lot situated on the interface between the Cape Town
CBD and the historic and heritage-rich Bo-Kaap. Acting under s 114(3) of By-Law, |
consider the appeals afresh, guided by:

* the full record before the MPT;
¢ the Planning Appeals Advisory Panel's (PAAP) recommendations;
* the written and oral submissions of the appellants and the applicant; and
* the applicable legislative and policy framework.
The site and its context
4, The site, zoned Mixed Use Subzone 3 (MU3), is in:

4.1, the Bo-Kaap HPOZ;

' The application was accepted on 14 December 2021.



4.2, the Cape Town CBD Local Area Overlay Zone (LOA); and

4.3. a Public Transport Area 2 (PT2) zone.

The site is situated on the Buitengracht service road, at the border between the CBD
and the Bo-Kaap.

To the south and east is the CBD with a mix of light industrial and commercial uses.

The site and the sireet block in which it is located are recognised as part of the original
Bo-Kaap historical fabric. The Bo-Kaap residential neighbourhood lies north and west
of the site.

The proposed non-residential development of the site would be unusual but not
unprecedented along this edge of Bo-Kaap. The approximately 70-metre strip
containing the site is predominantly residential despite being zoned either Mixed Use
Subzone 2 or 3 (MU2 or MU3). Most properties in the sirip are single- or double-storey
residences. There are four non-residential exceptions, which are three- to five-storey

buildings used as businesses or offices.



2.

Several nearby properties have exceptional heritage and cultural, social, refigious and

historical significance.

2.1 Notably, the nearby landmark Auwal Masjid {the Masjid}, located at 34 Dorp
Street, is the cldest mosque and madrassah in South Africa, established in
1794 with Tuon Guru as Imam. The mosque became a centre of Musiim
communal activity, regulating and patteming social and religious life. The
Magjid holds cuttural significance due to its association with living heritage,.
links to slavery, its importance in the community, and fis strong connection
to the Muslim community, as well as its special associafion with notable
figures such as Tuan Gury, Achmat van Bengalen, and Sadriiie v’uh--die.Kc:dp,
The Masjid serves as a monument to the struggle of Cape Muslims for the
recognifion of religious freedorm and expression. The Auwal Masjid confinues
to tunction as its founders infended.

9.2. The status.of the Auwal Masiid as-a proclaimed National Heritage Site and a
Provincial Heritage Site reflects this considerable social ‘ond historical

heritage value.

Procedural history

10.

1.

in 2008, Herilage Western Cape (HWC} granted a permit for the demolition of the
existing buildings on the site fo develop a nine-storey mixed-use building for offices and
35.dwelling units, The City granted building plan approval under fthe Nafional Building
Regulations and Building Standards Act 103 of 1977 (Building Act). Af the time, no
item 162 approval was required because the Bo-Kaap HPOZ had not yet been
declarect when the building plan application was submitted. Since construction of that

building never commenced, the 2008 building pians lapsed,

In 2020, the City granted a second buildihg plan approval and extended its validity to
19 January 2022. That was for a nine-storey. mixed-use developrnent on the site

comprising office and retail space. on the first fo third storeys, with eleven apariments

on the upper floors (the 2020 approval). Again, no HPOL approval was néeded.

According to. City records, consiruction started under the 2020 approval, That would
mean that, even though the building was not completed, the building plan approval
rights -are vested under the provisions of the Building Act and cannot lapse. The
appeliants dispute that construction started. | do not need to resolve that dispute
because the 2020 approval is irrelevant to these dppeals, which are governed by the
By-Law and not the Building Act.



14,

15.

The-owner riow proposes 1o build a holel and restaurant. it requires HPOZ approval
{itern 162 of the DMS) because the hotel plan arose after the HPOZ commenced {on
12 April 201 9)

The HPOZ application to the City initially proposed an eight-storey building with a hotel
comprising 76 guestrooms and a ground-floor restavrant of 152 m? However, as

indicated below, the proposed development envelope has since been reduced.

In June 2022 the Bo-Kaap Civic and Ratepayers Asscciation {the Assoclafion} asked
HWC to provisionally protect the site. A facilitation bétween dll interested and affected
porties was held. The South African Heritage Resources Agency (SAHRA) facilitaied a
six-month engagement, which resulied a reduced design which all parties apparently
accepied.

Following the facilitation process, the application to the Cily was amended by
modifying the Site Development Plan {SDP) to address, among other issues, heritage
significance, views of the historic building, archaeciogical significance, street edge
activation, confext and scdle, height. coverage, floor factor, and overall areg. The

building footpiint (coverage), height dnd scale were reduced as foliows:

Pre-facilitation Current
proposal Froposal
maximum height 8 storeys & storeys {reduced height by |
6.6m)
| Buitengracht Street 5 storeys 3 storeys (40% less)
facade height | |
coverage 652r0? 493m2(24% less)
floor factor 39 [
floor drea 2,586m? 2,385mi2 (201.5m? {ess)
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Pro six-st hotel in the Bo-Kaa

The City's planning officials recommended that the application be approved, subject
to certain conditions in Annexure A to the report to the MPT dated 14 June 2024 (the
MPT report).

On 2 July 2024 the MPT met and approved the proposed development. On 5 July 2024,
the City nofified the applicant and the objectors of the reasons for approval and the
conditions of approval.

Seventy-four appeals were lodged, which | address below.
DOCUMENTS
| considered the following documents:

19.1. The report to me dated 14 October 2024 (the appeal report) with the
following annexures:

Addendum A Appellants’ names, phone numbers and e-mail
addresses.

Addendum B1 Appeadls by objectors.




20.

21,

22

Addendum B2 Appeals by aoppellants who did not originally
obiect,

Addendum C. Developer's comments on the: appeals

Addendum D The case officer's report fo the MPT [the MPT

report), with the following annexures:

Annexure A | proposed development conditions.

Annexure B | Locality plan/public parficipation map.

Annexure C | Site Development Plans and other relevant
plans/sketches,

Annexure D | Applicant's mofivation, Heritage report and

previous approvals.

Annexure E | Objections receivad.

Annexure £ | Internal Departmental comments.

Anniexure G | Applicant's response to objections received.

Annexure H | Conveyancer's certificate.

“Addendum E MPT Minutes and decision letfer.

19.2, ‘The recommendation of the Plgnning Appeadls Advisory Panel (PAAP) and
the reasons for ifs recommendation.
APPEAL PROCEDURES

The appeal served at a meeting of the PAAP held on 31 January 2025, The PAAP made
a recommendation te me which | considered.

FORMAL REQUIREMENTS
Six vaiid appeals were submitted.

Sixty-eight appedais are invalid, but sfill considered, They are invalid in thet {hey do not
comply with one or more of the requirements in the By-Law: riot submitied on the
prescribed form or nhot signed by the prospective cppellant (s 108{1}{a)); the.
prospective-appellant is not a person referred to in s 108(2)(a} to (H}; or the appeal is
late {s 108(3)). Despite these prospective appeals being invalid, | still conisidered their
grounds of appeal becduse they are similar 16 those in the valia appedals.



E.  GROUNDS OF APPEAL

Summary of the appeal grounds:

The Bo-Kaap Civic and Ratepavyers Associotion and Ms N Levy's appeai

23. The Association-and Ms'Nadeema Levy appealed on the same grounds. In summary,

they contend:

231,

23.2.

23}3»

23.4.

.2'3o5_.

23.6.

23.7.

23.8.

23.9.

thatthe site Is recognised for its architectural, historical, culiural, and religious
significance, including its proximity fo the oldest Masjid in the countiy, the
Auwat Masjid;

that the proposed development has the potential to. damage the site's
historicai significance imeparably. Key. concerms include the impact on the
surrounding heritage, parficularly the Auwal Masjid;

that there were various inaccuracies in the MPT Report in respect of the

hefitage impacts and the public participation process;

that the application requires approvai for work in the HPOZ, which was.not
adequately considered. in that the development proposal does not meet
the griteric in the HPOZ;

that the Bo-Kaap has. predominantly Isiamic heritage, which should be

retained.

that the development pr‘oposci is part of an ongoing process of
gentrification and would erode the Bo-Ka ap’s unique heritage;

that the provisional profection process in terms of s29 of ihe Ndfional
Herlfage Resources Act 25 of 1999 wadis flawed due to inadequate time and
the exclusion of interested parties;

that while the MPT report correcily states that all of the’ parties have:
‘endorsed' the current six-storey development proposal ‘as -consistent with
the faciitafion team's recommendafions ‘and that the appellants were
pleased that the development praposal hitid been reduced to six storeys, it
does not point out that the appellants stilregard the development proposal
to be intrusive and damaging to the heritage significance of the place and

environs;

that despite the initial public participation process occurring more than 24
monihs before consideration by the MPT, the applicafion was not

readverfised because the Depariment considered it unnecessary given the




23.10.

23,11,

23.02.

23.13.

23.14,

23.15.

reductions.in the proposed building size and because there was no new

deparure or other new applicaiions;

that the development remairs infrusive: and damaging fo the heritage

significance despite the reductions in height, scale and coverage;

thatthe MPT report fails to adequately assess the'impact on heriiage despite:
acknowledging the Bo-Kaap's unigue. cultural heritage:

that the developmeni proposal does not comply with s 99, is not desirable,
does not comply with relevant City policies, signi_fic_on'ﬂy impacis the rights
and legitimote expectofions of abutting neighbours, will significantly
negatively impact the sumounding herifoge: and the changes to the
development proposal do not adequately mitigate negative impacts;

that the MPT refused to consider proposals fo mitigate the negative impacts
of the development o ‘tolerable levels', which Dr. Stephen Townsend
attempted to submit on behalf of the Association during the MPT bearing;

that the appedls should be upheld ond development should be
disapproved because it is too large and bulky, negatively impacting the
area’s historic context and heritage; and

alfernatively, if the developmient is approved, that the appeals should be

upheld in part, and that condifions be imposed:

23.15.1, omilling the cadnopy projecting irte the sidespace viewing

coridor infront of the curvilinear-parapet house;

23.15.2.  amending the configuration of the four unils at the front of the
preposal on the 1st, 2nd and 3rd storeys, omitting the diagondl.
elements projecting irito the viewing corridor and the balconies:
overlooking the abutting houses on the south-west and orienfing
the four units and their windows and balconies o Buitengracht
and the city;

23.15.3..  incredsing the set back the third storey facade facing onto.

Buitengracht from 3mto 4m;

23.15.4. omitting the entire 4th storey {losing 13 of 67 units);

23.15.5. omitting the fwo uniis (or redesign creating a setback) of the
now fourth storey ai the rear overlooking the abutting houses
{losing two more uniis) and the balcony of the unit now with

access to the roof tefrace creaied;



24,

23.15.6.  teducing all parapets to 300mm high with fimber or steel
balustrades set back o minimum of 600mm; and

23.15.7. requirihg that all street-facing parapets: have corniced
movldings and all wall surfaces be plastered and painted,

The appellants drgue that the proposed conditions would reduce the overall height to
a tolerably faceted mass, minimise overlooking inte private spaces, redirect views

towards public areas, and remove obfrusive and discordant elements,

The Cape Institute for Architecture Appeal

25.

26,

The Cape Irisfitute for Architeciure (CIFA) was represented by Dr Townsend at the MPT
hearings and is represented by Dr Townsend in this appeal, The CIFA appedled on the

gr_cunds:

25,1, that the size and scale of the proposed development are incompatible with
the surrounding histerical context, particularly in relalion. fo the heritage:-
significance of the Bo-Kaap, which is.characierized by smaller buildings and

unique historical features;

25.2. that the proposed development would disrupt the area’s character, causing
harm fo both the physical and cultural fabric of the Bo-Kaap which is
designated as a Gradeé 1 hertage resource of national importance;

25.3. that the development would impact neighbouring properties, including loss

of privacy and overshadowing; and

25.4. that the development does:not comiply with the ByéLclw,' as it does not it with
the areg's hefitage and residential character.

In summary, CIFA continues 1o oppose the development, ciling ifs potential to severstly
affect the historic and residential character of the Bo-Kaap area and the rights: of
neighbouring residents.

Other arouncls of appeal

27,

28.

As explained, | will consider the grounds Taised in the invalid appeals along with the
grounds in the fermaining four vdlid appedadls,

In summary, those appeals contend that the proposed development will:
28.1. infrude on neighbouring properties given its scale;

28.2. overshadow and dimiriish the historical significance of South Africa’s oldest
Masjid;



29.

30.

F.

10

28.3. infringe the appelionts’ human righis by disabling the free practice of their

religion and culiure;

28.4. disrespect the historic environment and erode what makes the Bo-Kaap

unigue and special;

28.5. harm the activities of the Masjid and the appellants’ religior.and culture;
28.6. inconvenience people attending the Masjid and the comimunity at large:
28.7. aftract inappropriate activities right opposite the Masjid such as alcohal,

immoraiity, adultery, loud music, and disrespectful language:; dand

28.8. risk safety and security with strangers occupying the apartments on a short-
term basis;

28.9. worsen ihe shortage of parking in the narow roads of Bo-Koap which s
under exireme parking pressure since:

28.9.1. mosi houses in the Bo-Kaap do not have off-street parking, but
its residents need cars because the Bo-Kaap: has no public
transport nodes and is far from the station;

289.2. the Bo-Kaap's tariff-free parking attracts motorisfs seeking to
avoid paid parking in the CBD; and

28.9.3. the mosques in the Bo-Kaap have insufficient parking for prayer
fimes and evefits.

The appellants coniend thai, alihough the site is in a PT2 zone, it s at the very edge of
the P12 border. therefore, the standard off-street parking requirements should appiy to
avoid existing Bo-Kaap residents having to park far from their homes.

The-appellants also worry that the hotel might complain atout the calf to prayer.,

COMMENT ON THE APPEALS AND DEPARTMENTAL ASSESSMENT

Deparmental response to the grounds of appeal

31,

32,

The Department pointed out that severat appedis are invalid. Nonetheless, the appeal
report summarises all the qpp‘ec‘:ls, in"c:luding_ih'vqiid appedls. As | explained above, | will
consider all appeal grounds.

In response to the compldint that the MPT disregarded submissions made by the
dppellants for the first fime during the MPT hearings, the Department states that the
objectors attempted to introduce further design suggestions and additional concerns

regarding the SAHRA facilitation process. The MPT disregarded that new information
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because it considered the objectors fo have had adequate opportunity to submit their

concermns during the facilifation and advertising processes.

33. The appeal report also states:

33,0,

33.2.

33.3.

33.4.

335,

33.6.

33.7.

33.8.

that the MPT considered all objections and comments, relevant factors, City

policies, and timeously stbmitted information;

that the MPT report summarised all comments and objections, which were
annexed;

that before the MPT hearings, the MPT members declared that they had

scrutinised all relevant documentation, ebjections and comments;

that the MPT considered the gpplication and resolved, by consensus, 1o
approve the application. The MPT's reasons for approval are in section 3 of
the appeal report and annexed to the 5 July 2024 decisiontetter (Addendum
E fo the appeadl report);

that the appeals do not conidin any new information not already addressed:
in at the MPT hearings:

that the appeal raises similar issues to that raised in the-objections by the.
appelldnts;

given that the issues raised in the appeal were addressed in the MPT report,
the Department reaffirms the responses in the MPT report; and

that the application is.in alignment with City policies and is desirable for the:
redsons desclibed in paragraph 6.2.4. of the MPT report.

34, The Department has no view on the suggested conditions other than fo state that the

MPT discussed the proposal in detail before approving it.

Applicant’s comments on the appeals

35. In response to the appeals, the applicant responded:

35.1,

35.2,

35.3.

that _'el1h'ou'g__h. the site is surounded by several graded sites with sigﬁificdnf'
heritage resources, the site itself is not o graded herlitage resource;

that since the inifial advertising of the application in 2022, the building has
been carefully redesigned dnd scaled down following the six-month

facilitation process with- the community;

that the fagade of the buiding. along Buitengracht street, has been
arficulated to resemble the feeling of wo separate buildings and scaled
down from S-sforeys to 3-storeys to retain the abutting buiiding height fines,



35.4.

35.5.

35:4.

35.7.

35.8,

35.9.

35.10.

35,11,

33.12.

12

the resull is a scgle consistent with ihe character of the immediate
streetscape, and the building’s mass would not be easily visible from the
street,

that although hot dll the concems could be addressed through the

facilitation process, the revised design elements are more coritextually

appropriate and more sensitively scaled;

that -The--fcxcili’raticn__prDcess demonstrates that the applicant put significant
design work info the factifation process and has gone above and beyond
the necessary public engagement processes and has fied fo respond
sensitively to the concerns by making the building much smaller;

that both HWC and the City’s Environmental and Heritage Resource
Management Department (EHM) support of the revised design;

that the appellants have not demonsfrated how the proposal will diminish

the historical significance of the Masjid or their cultural practices:

that the Masiid will continue 1o operate unencumbered by the
development. Part of the facilitation process required that there be a writien
Memorandum-of Agreement [MOA) thai the development on he site will
not, at any time, object or complain about any aclivities of the Masjid,
including the elecfronicaily broadcasi-call to prayer.

that the site is e of the few properties in the *buffer zone’, between the

CBD and the Bo-Kaap. residential area that is larger than the abutting

propetties-and is uniquely poised for @ new development of a I"c::_rger scale;

that this development complies with objective 9 of the City's Urban Design
Policy.

that the appellonts ignore that the base zoning of the site, MU3, permits.a

floor factor of 6 and a building height of 38m with. Cm setbacks: Therefore,
any development complying within these development rights cannot be

regarded as objectionabie,

that this sife falls into the City's PT2 area which means that ne parking is
reguired in ferms of the DMS. The hiotel will have a significantly lower parking
demand than flats since a hotel generally attracts guests who make use of
alternafive transport such as Uber or tour bus facilities. The pedk parking
demand is during the day, which does not coincide with the pegk residential

times and therefore local residents should nethave parking constraints inthe

avenings.
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36,

37,

as.13.

35.14.

35,15.

35.16.

35.17.

13

that the City's fransport departmeénts have all supported the application. The
appellants have not articulated how traffic and parking constraints will
impact on the HPOI; therefore, this is an unsubstanticted complaint that
shouid be disregarded.

that a concern regarding. damage that might be caused during
censtruction works is speculative and would need to be reported to the
developer and would be dealt with accordingly. lssues related to building
wiork arée deali with in terms of the Building Aci;

that contentions regarding consiruction under previcusly approved bullding
plans mentionedin the MPT report is irelevant because this is an enfirely new
application;

that's 94(1) of the By-Law provides for discretion in the need for re-advertising
of an application after 24 months has passed. There was no need 1o re-
advertise the application considering the additional public engagement

during the facilitation process and the vasily downscaled proposal;

that af the MPT meeting on 2 July 2024, the objeciors' representalive,
DrTownsend, altempted io infroduce additional poinis of concern which
arose from the SAHRA: facilitalion process. The MPT believed those further

design suggestions would be tfantamount 1o infroducing new information

and wefe thus disregarded by the MPT. The objeciors were given far more
opporiunity than required to submit thelr concems during both the

advertising and facilitation processes.

THE FLANNING APPEALS ADVISORY PANEL

PAAP first considered the appeal on 26 November 2024 and deferred it to permit

interviews.

On 21 January 2025, PAAP heard oral submissions: on behalf of the appellants (the

objeciors} and the applicant {the developeri) and considered the appeail report. PAAP

recommended that the appeals be dismissed for the following reasons, subject to the

conditions set out in Annexure A to the MPT report:

37.1.

37.2.

the application complies with the minimum threshold requirements sef dutin
s 99(1);

the development proposol complies with all criteria in s 99(3);
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38.

39.

40.

37.3.

37.4.

37.8,

37.6.

37.7.

37.8.

37.9.

37.10.

14

the application is desirable in terms of s 99(3}) as the proposal is in keeping
with the residential noture of the Bo-Kaap area. The propesed hotel use is

compatible with the residential character of the area;
the development proposal complies with pertinent City policies;

the development proposat wil activate the streetscape and pedestrian

envircnmsant;

the rights and’ {e_giﬁrn'clfe expectations of cb'u’r’rin_g neighbours will not be
significantly negatively impacted on;

the propo‘sed. buiit form will not have a significant negative impact on the
surrounding heritage context;

condifions are proposed 1o mifigate potential adverse impacts;

the objections lodged against the development proposal have been
considered in the redesign of the building with emphasis on architectural
aesthetics, height, scale and massing: and

the design presented by the developer sufficiently addressed the issues of

scale, overlooking and immediafe impact on the Masid ond ihe

neighbourheod in-general.

DECISION AND REASONS

L agree with PAAP's recommendations for the reasons set out below.

| reached this decision affer considering all relevant consideratioris, including the

documentation before me. the appeal grounds and the responses to the gppedls, the

assessment of the appedls by the City's planning officials, PAAP's recommendations.

and reasons, and the provisions of the By-Law and other applicable Iaws and policies. .

To the extent that any issuesin the appedls are not specifically addressed below, | am

satisfied that they are adequately addressed in the MPT report, the MPT dacision, the

appeal report and PAAP's recommendations and reasons, and adopt them as my

oW

Response to the grounds of appeal

41.

Gentrification

42,

[ will first-deal with the grounds of appeal thematically. Thergafter,. | will consider the.

decision criteria in 5.99.

A significant concern of appellants is that the development will confribute to the

gentrification of the Bo-Kaap, harming exisfing residents. Gentrificotion, in essence,
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involves the displacemernit of existing, often lowerincome residents due. to rising
property values and the introduction of higherincome residents or busingsses, The
genfrificai'ion of the Bo-Kadp is a serious concein, given the area’s unique historical
and cuttural significance,

43, An urban development project, including a hotel development, does not

automatically contribute fo gernrification,

44, Therefore: assessing the tisk of gentrificaiion requires understanding the development
proposdt in the specific context of the site and the context of the Bo-Kaap.

45, The fact that the site is cumently a vacant lot means that the development will not
displace any residents.

46, Many appeliants are happy with the development of a hotel on the site but would like:
the building o be shorter and smaller. Their concern is not about gentrification because
no residents will be dispiaced regardless of whether the hotel is built fo g height of six

storeys as proposed by the applicant orreduced in height.as the appellants’ request.

47, | must also consider that the revitalisation of an unused land parcel will result in several
benefits fo residents, including by:

471, improving the safety, cledniiness, and attractiveness of the areg;
472, crealing a vibrant, mixed-use neighbeurhood by pasifioning a hotel among
residences to the mutual benefit of residents and visitors;

47.3. providing permanent, sustainable jobs for local residents, especially in

hospitality, tovrism, and related setvices;

47.4, affracting tourists who spend money in local businesses, fostering economic
diversity and crealing a dynamic and diverse urban environment; and
47.5. promoting -economic mobility for people who hove lived in Bo-Kaap for
generations through stable employmeni opportunities. and the provision of
services.,
48. [ am satisfied that these benefils for the Bo-Kaap will be achieved without dispiacing

residents.

Heritage conceriis and height and scale

49, A key concem raised by all the appellanis is the height and scale and design of the

proposed development, as well s its relationship to the surcunding historical context.

50. Although the site is not a graded heritage site, the Bo-Kaap is a Grade 1 heritage area

with rigtional cultural significanice. Any development in this area must, therefore, be
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52.

23,

16

carefully assessed in refation to the unique character and cultural hertage of the areaq.
This includes respecting the scale, architecture, and fraditional praciices that define
the Bo-Kuaop.

The development proposal comprises a building that presents as a. three-storey
structure on Buitengracht Street, situated in front of a five-storey building behind. In
section, the highest part of the building is six storeys, but because of the steep fall across
the site towards Buitengracht Street, the buiiding genercilly presents as a five'éstorey
building behind the three-storey fagade. See therender in paragraph 15 above.

the current development proposait significantly scales back from the previous approval
and the inifial application. The 2020 bullding plon opproved a riing-storey building. This
opplication was inifially for an eightstorey building, but the proposal is now for six
storeys af its highest.

The current design is the product of an extensive and formal facilitation process by
SAHRA,

SAHRA facilitation and-ogreement

54.

55.

The facilitation process engaged the developer with inferested parties; including the
Associafion, over six months from December 2022 to May 2023.

The engagement process reflects a remarkable effort by the facilitators, Bo-Kaap
community representatives, dnd the developer. which resulied in consensus on the.
form that the development should take, To appreciate the significances of the result, it
is necessary to consider the: following defails of the facilitatien process; which SAHRA
records in‘a detailed 63-page report dated 30 Jurie 2023 (the SAHRA repont).

55.1. SAHRA appeinted a faciitation. team comprising. three members from the.
SAHRA Council:

55.1.1. the SAHRA Council Chairperson, Dr. L. Mpahiwg, {MSec.
Arch)/IPrArch) SACAP, Adjunct Prof. UCT. African Centre far
Cifies. Author);

55.1.2, SAHRA Corporate Services Committee Chaiperson, M,
P. Mellet. [MSc. Tourism Dev. - Historian, Heritage Practitioner,
and Author): and

55.1.3. SAHRA's Heritage Resources Mcnqgemenf Committee
Chairperson, Mr. M. Serekoane (Anthropologist and Heritage
Practifioner}.



55.2.

55.3.

554.

55.5.

53.6.

55.7.

55.8.

25.9.
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SAHRA officials supported the facilitation process with an in-depth
understanding of the applicable heritage legistafion dnd similar community
engagements. The facilitation team included hertage architects, heritage
practitioners, historians, anthropoelogisis, legal experts, and built environment
experts,

The focilitation process was founded on principies that were discussed,
cireulated, and endorsed by the siakeholders.

The facilifation process consisted of five facilifation meelings, several design
workshops, and a site visit.

At the first facilitation meeting, held on 1 December 2022, the faciiitation

team briefed stokeholders on their role and asked stakeholders to respond

to the heritage tiibunal outcomes formally.

At the second facilitation meeting, held: on 28 March 2023, the developer,

presented a revised design proposal, which had been circulated fo all

stakeholders before the meeling, The Associdfion objected fo the revised

proposal on severdl grounds, including the building's then height, its impact

on the area's hertage character, and the inadequacy of community
consultation. The developer was asked to revise the proposal to address the:

Associgtion's concems. The developer agreed fo revise the proposal and to

‘consult further with the Association,

The facilitation team advised the developer.and the appoirited Qrch_'ifrécfs_-
1o provide 3D massing studies of the proposed development and to prepare
for design workshops with all stakeholders, All parties agreed o attend the

workshops.,

At the third facilitation meeting. held on 25 Aprii 2023, HWC reported that it
had published a gazetie to provisionally protect the site as directed by the

Heritage Tribunal. The Acting Mandger, SAHRA Built Envirenment, gave a
presentation dealing with the site's morphology.. fangible and intangible:
herifage qualifies and the area's history, including the nominalion ond.
heritage declaration of nei'ghbouring prop_erﬁes. The architect presented
the revised design proposals, The stakeholders discussed their concerns and

suggested revisions for the next workshop.
The stakeholder’s concerns included:

5591, the building's height, then seven storeys;
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5501,
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55.9.2, the building's mass and negative impact.on the existing heritage
buildings;
5523 massing on the Builengracht edge out of scale to existing

buildings and street fronts; and

5594, balconies and openings would compromise the privacy of
surrounding residences and the Masjid.

At the fourth facilitation meeting, held on 16 May 2023, the developer

proposed several design iterations to mitigate the impact of the proposed
building on the neighbourhood's cultural heritage. These inciuded reducing
the Building height and footfprint, revising the fagade design and
articulation, Improving access o surounding properties. and integrating the
development into the Bo-Kaap buitt fabric. In addition, the building had

been setback from the Buitengracht sireet edge. Other concerns were

traffic. noise and changes to the neighbourhood's character. The
Association submitied that the developer must:

55.10.1. limit the building height to five storeys above street level and the
street fagade height o three storeys;

55.10.2, set back the building evenly from the side and rear boundaries;
and

58103, redesign the building to echo the Bo-Kaap residential fabric and
tewnscape, for example; by creating open<to-the-sky spaces,
teraces, balconies, and even canfilevered volumes, and

making the windows appeéar mere residential.

By mutual agreement, a design workshiop was held on 30 May 2023 -to
address the concerns of the Bo-Kaap comimunity. The developer produced
three further design iterations:

53.11.1. Option A explored o nj'dic;al design departure, where units
spanned the full sireet elevation on levels. 2 and 3, crediing o
view ‘window'. However, that idea was abaridohed as if did not

resolve concerns and created furiher issues,

55.11.2.  Option B8 had units hard up against the boundary lines,
rectientating rear unils eostwest. While that would have
widened the view comidor, the opfion was. considered
undesirable because it would have added a 7ith floor. Also,

building-on boundaries raised concemns about structural safety



55.12.

55.13.

55,14,

55.18.

55.16.
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und ‘whiether some existing buildings had encroached on
building lines.

55.11.3, Option € modified unit windows on the north glevation to view
info the courtyard, reduced the size of the front north units,
removed balconies, and spldyed the walis o address nerth visual
overlooking coneems. The view coridor would gise:be widened
by setling the ground ficor back a further 1.6m 16 creaie @ 5.6m

comidor.

The developer recommended Option C as the most desirable option as it
reduced ihe building height on a. larger footprint, integrated the

development into the Bo-Kaap-builf fabric community more positively, and

widened the view corridor by a maximum of 600mm without the need to
add a 7' floor. The developer submitted that this addressed concerns about
the nerih elevation, allowing for good visual sight lines to the site, did nof
require a lift shaft extension and kept the building offset from the boundary.

The design proposals were discussed, and further comments were conveyed
to the architect ahd developer, including the suggestion that no balconies
or windews face adjacent propertigs to protect ddjacent residences and
the Masjid.

At the end of the design workshop, it was agreed that the Association.ond
Dr Townsend, s the Bo-Kaop communily’s architect, would present -the
three desigh proposal options to the community, with Ogtien C being.

preferred,

At the fitth faciliialion meeting, held on 30 May2023, the Asseciation:

reported that they would, in piinciple, occept the revised design with six
storeys. The feedback emphasised that there were $til some fine-tuning,
design details o be worked out. The Bo-Kaap community riembers reparted
that they had asked themselves whefher they could live with this building
and, in principle, agreed to a six-storey building, noting that there were stil

some aesthetic detdils to be finalised.

The parties discussed how 1o ensure the new building would be.aesthetically
compatible with the neighbbourhood. They agreed that the final decision on
whether to approve the new building rests with the City, as the municipality,

but that the fdcilitators would recommend its approvdl,
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55.18.

58.19.

55.20.
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To address all concemns, the architecis developed further design iterations

and submitted them to the developer. The final design proposatl submitted.

by the developer was Revised Design Proposal Option £2,

On 25 April 2023, the Association, the facilitation feam, and HWC conducted

asite visit to allow the parties to inspect ihié site and discuss the development

proposal.

The parties provided the facilitafion team with concluding submissions,

55.19.1.

55.19.2.

The Association’s submission was received after consultations
with the broader Bo-Kaap Community. The submission
acknowledged the efforts of the developer and architect in

revising the design to address its concerns.

The submiission fromi the developer was received followin'g further
design iferations by the architects, to incorporate comments
and concerns raised af the design workshop. Those reldted to
both tangible and intangible heritage issues, building heighis
and privagy, especially to the Masid and the surrounding

residential propetties.

The SAHRA report record thai:

55.20.1.

55.20.2,

55.20.3.

55.20.4.

The facilitation undertaken by SAHRA was conducted in a
transparent and consultative manner.

The pdriies were -GdGQuc’reiy fepresented and pc:ﬁiéipate'd in.a
positive spirit throughout the facilitation.

The facilitation team recorded that the facilitation process was
successiul. and an amicable design proposal was presented
and accepted by both sides.

Revised Design Propasal Option C2 presented by the developer

was acceptdble to all pariies.

City's Environmental and Heritage Resource Management Department’s comment on the

SAHRA report

56,

At the request of SAHRA, EHM {the City's Environmental and Herifoge Resource

Management Departmeni} commented on the SAHRA report. The EHM comment,
dated 4 Octobeér 2023, states that EHM endorséd the SAHRA report and requested that
the HWC Appedals Tribunal stamp the final set of drawings for Revised Désign Proposall
Option C2.
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58.
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The EHM comment notes that HWC has issued a lefter to the applicant dated

14 February 2024, stating that ‘the drawings prepored by Rennie Scurr Adendorff,
dated 24 November 2023 (Dwg Nos C-1001 fo C-1007, C-2001, C-2002. C-3001 and C-
3002/ are substantially in accordance with the parameters as contained in the letter
dated 1 July 2023 as set out by the facifitation task team’' and that the HWC-stamped
plan drawings are included in the current application. submission and are in

accordance with the Design Proposai Version C2.

The EHM comment notes the following.

581,

58.2,

58.3.

58.4.

58.5,

38.6.

The plagns show various elements on the rocftop, but these dre nol
annotated, so it is unclear what they are and what their polential visual
impact will be. For instance, circular shopes are shown, but there is no

annotation for these.

The first-floor (ground-level) plan indicates @ “200kva 3 Phase Silent Diesel
Generator, 3.3m x 1.15m x 1.75m', located in the courtyard space; however,
in the 30 renders and elevation drawings, the generator is not shown., If the.
infention is to have an open-view corridor to the significant heritage wavy-
parapet house on Erf 2838-RE, then ifis not desirable to obstruct the view with

the generator. Its position will néed 1o be reconsidered.

The greund-level ploi shows a fence and gate closing off the courtyard
space from the sireet, which needs 10 be visuadlly permeable to offord views

of the wavy-parapet house. However, ihe appedrance dand height of the

fence and gate are unknown as the elevations and 3D renders do nof show

them.
The projecting canopy element appedrs out of context for Bo-Kaap,

The stairway access 1o the roof of the building is presumed to be for the
servicing of rooftop eguipment and not for use as a roof top terrace/deck,

buf this needs to be stated explicitly e.g. ‘non-trafficable roof'.

The applicant’'s motivation report states that the “"changes have been
supported by oll parties”. However, it is not evidenced or clear that all the
objectors fo the previous LUM application participated in the HWC public
engagement process, which includes. the SAHRA facilitation process.
Therefore, they might not have had an oppoertunity to comment on the.

revised proposal now under consideration. The ward counciter had

objected to the previous LUM application proposal; yet there is no evidence



59.

58,7,
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on the case file of the ward councillor's. support for the curent revised

proposal,

EHM supporis Revised Design Proposal C2 bui requires the above concerns
be addressed by the applicant before approval of the application.

The applicant responded to EHM’s comment as follows:

599.1.

59.2.

59.3.

59:4.

59.5.

The circular structures are water tanks, which are. 1.8m high and project
800mm above the parapet but are set back: and will not e visible from the
street, given the angte of incidence. The tanks will also be screened and,
therefore, will have no visval impact. The plans and elevations have been
updated. Most of the wet services plant is opproximately 600mm high and
screened by the Im high pardpei walls and will therefore have no visual

impact.

The generaior is shawn on the updated pian, It is screened with g planter

and hHas no visual impact on the adjacent erf 148,

The gate is shown on the updated plan. The metal gate is set back from the:
street and has no visual impact on the adiacent erf 148,

The design fealures an overtiead canopy that creates shading and a serise
of enclosure, This echoes the Bo-kadp sfreet interface elements, such as
verandas ang open stoeps, which are key components of life on the street
across the Bo-Kaap areq. The developer acknowledges that the canopy.
extends beyond the site boundary and will requife the City's consent.

‘The Roof is non-trafficable.

Assessment of height and scale and itsimpact

60.

| considered he site in the context of its:surroundings. | took account of the effect the

proposed development may have on the significance of the Bo-Kaap and the Auwal

Massjicd in parficular, To: assess the relative impact of height, scale ‘and massing, the.

following image shows the site ([A], in red) alongside Buitengracht Stree, whichdivides

the Bo-Kaap from the CBD, the Masjid [B] and a sample-of surounding buildings [C] to

[G] with an indicotion of their height in storeys,
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[D] Hyat Regency |
ey cnrB. Stand Wale §
F 2 (10 storeys) f

[E] CT Lodge
Hotel 103 B. St.

The site [A], the Auwal Masijid [B] and other surrounding buildings [C] to [G]

61. The site fronts onto the Buitengracht Street service road, which runs parallel to and is
separated vertically from Buitengracht Street itself.

62. The site is near but does not abut the Auwal Masjid [B]. Two residential double-storey
houses separate them. The Masjid is a one/two-storey building with an extended

minaret. The balance of the houses on the Masjid side of Dorp Street are single-storey.
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[B] Auwal Masiid

The buildings directly opposite the Masjid [C] range in height from 8.6 to 14.4 m. Given

atypical floor height of 2.7m, these buildings are the equivalent of 3-storeys o 5-storeys.
At least two of these buildings are non-residential.

C] Buildings in Dorp Street directly opposite Auwal Masiid

height equivalent of 3 to 5 storeys
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64. The Hyatt Regency [D] at 126 Buitengracht Sireet is a 10-storey hotel on the Bo-Kaap
side of Buitengracht Street one block north of the Auwal Masjid, about 100m away.

[D] Hyatt Regency Hotel at 126 Buitengracht Street (10 storeys)

65. The Cape Town Lodge Hotel [E] at 103 Buitengracht is another 10-storey hotel. It is
diagonally opposite the Auwal Masjid, about 50 m away.

[E] Cape Town Lodge Hotel at 103 Buitengracht (10 storeys)

66. Directly opposite the site on the other side of Buitengracht Street, construction is
underway on a new development on erf 142181, 105 Buitengracht Street [E]. The
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development, called The Fynbos, comprises a 24-storey mixed-use residential building
including a roof top entertainment terrace. It is 35 m from the site.

F] Render of building at 1 itenaracht 1

r construction (24 stor

67. About 50 from the site at 115 Buitengracht [G] is a 5-storey commercial building.

G] 115 Buitengracht (5 stor
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In summoary, there are several buildings near the Auwal Masfid and the site, on both

sides of Buitengrachi Street, that range in height from 5-storeys. (immediately opposite
the Masjid] 1o 24-storeys.

Conclusion on heritage, height and scale

62,

Having considered the issues set out above, | am safisfied that the proposed

devetopment will not have a significant adverse effect on the Bo-Kaap-or the Auwal

Masjid. The revised design has. considered the Bo-Kaap’s unique cultural heritage. It

responds appropriglely to the hertage context ond the development proposal,

including its _heigh’r and scale, are contextually appropriate within the existing and

surrounding built form and residential useés. This conclusion is based.on the followirig.

69.1.

69.2.

69:3.

69.4,

69.5.

6.6,

the proposed development's height and scale are.comparable to or smaller
than nearby buitdings, including several hotels such as the Hyalt Regency
and Cape Town Lodge Hotel. Three hotels dre within 100 m of the Masjid,
inciuding the Cape Town Heritage Hotel and Spa.

The sife is zoned MU3, which permifs hotel use as of fight under the By-Law,
requiring no rezoning or departurés. The MU3 parameters allow nine storeys,
38m in height, a 6.0 floor factor, and 100% coverage. The proposed
development is well below all these iimiis and only requires HPOZ approval.

The site falls within the HPOZ and is in a culturally. and hisiorically significant

‘areq. Herifage concerns were addressed through substantial design revisions

following engagement between the developer and objeciors, facilitated by
SAHRA,

The facilitation process led 1o meaningful reductions in height, scale, and
coverage, making the proposal more sensitive’ to the HPOZ and responsive:
fo appellants' concerns.

Local community involvement shaped the design, which now respects the
area’s low-rise, traditional character and community feel. If infegrates with:

the neighbourhood and enhances the streetscape without overpowering it

The revised design does not harm the historical integrity of nearty: residenfial
buildings, aligns with the Bo-Kadp's historical sireetscapes and patiemns;
promotes contextually oppropriate use of space, dnd will not overshadow
the Auwal Masjid.
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Procedural issyes

Frocedure in the provincial heritage protection process

70, The appellants raised concerns regarding the fime dliowed and purported exclusion of
inferested parties in the provincial heritage protection process. However, that process
was not a City. proeess and is governed by differentiaws. Any flaws in that process do
not prevent the. City from finolising its processes in terms of the By-Law,

Consideration of additionat mifigating factors
71. | note the complgint that the MPT refused to consider the addifional mitigafing factors:
presented by the appellants at the MPT hearings. However, | have considered the

addifionat mitigating faciors presented by the appellants in their appeal, See, for
example, para 23.15.above.

71.1. As | have noted above, and as noted i the SAHRA report, the appellanis
engaged in SAHRA’s extensive facilitation process, which resulfed in the
substantive redesign of the building. The appellants accepted the revised
design proposal.

71.2, The agreed design. revisions reflect a redsonable and coliaborative
compromise reached as part of an extensive fcci’litc’rion'process..?he further
design revisions proposed by the appellants are not based on substantive
new concerns. The revised design, which has received prior consent,
adcdiresses all the issues raised by the appellantsin the appeal as regards the
negative impacts of the development proposal on the heritage sigrificance
of the place and environs.

71.3. In deciding this appeal, | fook ceccount of the appellants' proposed
additional mitigating factors. According, this appedl process corrects any
‘perceived failure by the MPT,

Public participation process under the By-Law

72. Since the inifial public paricipation process occurred more 24 months ago, s 94{1) of
the By-Law affords the City a discretion to require fresh nofice of an application.
72.1. The threshold requirement for the exercise of the discretion afforded to the

Chly under s 94{1) read with s 94{3} is whether a material issue has arisen since

the initial advertisement that calls for fresh notice to be given.
72.2. The mere fact thaf there has been an amendiment to an application is not
sufficient ~ more is required before an dmendment can be said to be

material.
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72.3. Cnce the City has determined that the amendment is aterial, it retains o
discrefion as 1o whether the material amendment calls for re-circulation
and/or re-advertisement of the application. In exercising that discretion,
regard must be hdd fo the nature of any amendment, the exient of the
materialily of the amendment, the potenfial for the amendmeént fo
adversely affect the rights and interests of interested parties and any other

relevant factors,

72.4, As | have noted above: the application already underwent on .extensive
public parficipation process, which included consultations with relevant
sfakeholders and interested parties. As @ result of that exiensive

engagemerit process, the design was changed to reduce its impact,

72.5. The design revisions do not infroduce any additiondl negative effects or
changeés that would materially alter the impact of the proposed
devélopment. The design revisions respond to and to mitigate the concerns
raised by the interested parties ond by the appelldrfs who were not
objectors In the inifial- application process.

72.6. Accordingly, the design changes. are not material for purposes of s 94{1). No
further participation is required.

Parking / froffic concerris

73.

74.

73,

Iltern 137{d)- provides that 'If an drea has not been specifically identified by the-City s
a PT1 orPT2 areq, then the parking requirements for standard areas shall apply.” A PT2
classification demarcates an area where the use of public transport is promoted and
the City considers the provision of public transport good, or where the use of motor
vehicles is very fimited.

During November 2022, the City approved and implemented the riew PT areas. The:
site now falls within a PT2 area where the onssite parking requirement is zero,
Consequently, there is no requirement in the DMS for a development of this nature to:
provide parking. This is what the law provides and does not require an administrative

decision as part of this apped.

In addition, the development proposdl is for a hotel which would have @ much lower
parking demand than an ordinary residential development in that hotel guests and
short-term visitors would generally use transportation methods such as fideshare apps,
shutfies and the like that would notresultin the samie need for parking that a residential

development would require,
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77.

78.
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The concern that the proposed development wili exacerbate parking pressure in the
area is baséd on a misunderstonding of the existing parking dynamics. The area
airecidy experiences a decrease in parking demand after office hours, as office workers
who occupy the parking spaces during the day leave the area in the evenings. This
presenis an opporiunity for residents who have cars, fo park in those spaces once 6ffice

workers hdve vacated the areq.

The absence of onssite parking in the proposed development aligns with the PT2 zorie
principles, as the area has good access o public transporiation. The proposed
development is well-connected by public fransportation opfions, which reduce the:
relicince on private vehicles and, therefore, mifigate the parking demand for residents.

The appellants have not set out any basis for upholding the appeals based on off-sireet
parking considerafions.

Concerns relating fo activities incompatible with the Masjid

79.

80.

al,.

a2,

83,

84,

The.appellanis are concermed that the proposed hotel development near the M'c's_jid.
and in a predominanily Muslim will résult in antisociatl activities incompatible with-fhe
fslamic faith of the area.

The City respects, profects, promotes and fulfils all fundamental rights, including the
cultural and religious rights of the Bo-Koap communily. Therefore, | have carefully
considered the cppellctnfs"_conc':ems and whether the hotel will operate in harmony

with its surroundings and respects the sensitivities of the local commuriity,.

Three hotels are dlready within 180m of the Auwal Masjic {two of which are larger than
what is proposed on the site}, which has riof resulted in reports of disharmony.

The fact the roof of the proposed development is non-irafficable will confribuie to

‘enswring that the hotel is operated with consideration for the peaceful environment of
‘the Masjidt and the surrounding résidential drea,

The SAHRA facilitafion process required that there be. a written memoraridum of
agreement {MOA} that ensures that the development will not, at-any time, ob_'jeci o
or complain about dny of activities of the Masjid; including the electronic call to prayer,
That will ensure that the Masjid will continue to operafe unencumbered by the

development.

| am safisfied that the proposed hotel deveiopment wili not resirict or impinge on the
religious and cultural practices of the ared. The non-rafficable roof and the provisions
of the MOA will ensure that the development is compafible with the locdl community’s

culural and religious practices, fostering a respectiul and peaceful coexistence.,
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Decision criferia

85,

The reasons given above deal with the main issue on appeai. For compleieness, | fun

to consider each of the decision criteria goveming this appedi, in 5 99 of the By-Law.

Sectlon 29(1) factors

The MSDF (599/1) (b))

86.

87.

88,

89.

The Metropolfitan Spatidi Development Frarnework {MSDF] is focused on the spatic!
ransfermation of the City's utban form which it seeks to achieve through dense,
diverse, and fransit-oriented development. It cims o address current inefficiencies in
urban farm: by supporing inward growth fhrough the densificafion and diversification
of land uses in areas that have good ransport infrastructure and are close to econemic
and other opportunities. The MSDF informs 'where!, 'when' and 'how' appropriate long
use devetopment can be facilitated. The MSDF supports the City’s resilience -and

sustainability efforts in response to built-environment stresses, such-as urban spiciwl,

To this endl, the MSDF identifies the City's Urban Inner Core {UIC) ‘as the focal point fer
public and private urban development. The UIC is the priority ihvestment focus af a

metropolilan scdle.

The site in the UIC and CBD's existing urban footprint, alonig a structuring comidor that
emphasises intensification and diversification of tand uses o support City growth.
Densification of the site aligns with the area’s developmient frends ard spatial vision.

The development proposal is broadly in line with the three spatial sirategies contained
in the MSDF, being. [a) planning for economic growth and improve access fo
economic opporiunities; (b} n'i_'c;.nc:gfng urban growth and creatihg & balance
between urban development food security and environmental protection; and
{c) building an inclusive, integrated, vibrant and hedithy city. The proposed

development will achieve this allign'menf because it:
89.1. promotes infill development within an-existing built footprint of the City:

89.2. constitutes  contexfually  appropriate land wuse diversification and
infensification along a development corridor;

89.3, supparts this Spafial Transformation Ared by incrementally intensifying in an

area of service capacity;

89.4. ensures urban growth towards a more infegrated ond accessible city by
supporting apprapriate urban development. and iand use Iintensificafion
within the UIC;
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89.5. encourages a more compact city form by promoting higher land use and
building densities compatibie with existing residential land uses to create an
optimum relationship between urban form and public fransport services;

89.6. is in line with the City's objective of actively pursuing an urban form with.
higher densities and mixed land use patterns within the UIC, supported by an
extensive and efficient public fransport system: and

89.7. moderately intensifies and densifies this edge of an urban node with a mix
and clustering of urban acfivities and land uses at a point of accessibility,
exposure, and urban opportunity,

The site is ideally suited for densification because i is central and highly accessible,
‘near public fransportation, good reads, employmeant opportunities and areas of high

amenity,

tam accordingly satisfied that the proposed development substantially compiies with

the MSDE,

Granting the property the development rules of the next sub-zone (5.99(1) (d))

92.

23.

The approval will not have the effect of granting the: development rules of the next

subzone within a zone. The development proposal complies with s 99(1)(d).

The applicaficn is not disqualified under the thireshold criteria in s 99(1).

Section 99(2) factors

Seafial development framework (s 99(2){a))

94,

95:

26,

97.

The site in Sub-diisirict 2; City Bowl, Port and Surrounds in the Table Bay Disirict Pian {the
District Plan}. The District Plans designates the site for urban dévelopment, which makes
it suitable for a varety of urban uses, including housing development, and the
incremental intensification ‘of urban areas where appropriate, guided by available
infrastructure capacity, neighbourhood density and character, proximity fo job
opportunities and social facilifies, and access fo public fransport,

As discussed, the proposed design alfigns with the aesthefic of the Bo-Kaaop end

deknowledges and respecis the surounding urban environment, including, its density

and character.

The proposed development will promote new urban infili on underutilised land within
the urban footprint, which the District Plan encourages.

The shift in use from o derelict, vacant ot fo an intensive residential use {hotel)

constitutes an appropriate intensification of land use.
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98. Consequenily, the development proposal is consistent with the Disirict Plan’s spatial

vision for the areaq,

Development Management Scheme (5 99(2)(b} and ifems 162 and 164{2))

99. since this is an application for approval contemplated in item 142 of the DMS, | must

consider ifem 164{2), which provides:

'In considering an application referred to in item 162(1), the City must take info
account the effect such activity may have on the significance of the heritage:
place or heritage area coficermned.,!
100.  Ihave carefully-considered the potential impact of the proposed development on the
significance of nearby heritage places, parficularly the Auwal Masjid, and on the Bo-
Kaap hetitdge area. For ihe reasons given above, | conclude that the development
will not harm the significance of these or any other heritage piace or heritage area,

101, lam also safisfied that the development proposal complies with the developiment rules
set outin the DMS for the approvals sought for the reasons inthis decision.

Cily policies {s 99{2){c

Integrated Development Plan

102.  The development proposal complies with'the Integrated Development Plon {IDP) by
contributing to denser urban development, especially along a public franspoit route.,
The reduction in the number of parking bays and proximity to public fransport align with
the IDP's focus on fransit-criented developmeni.

Inclusive Economic Growth Strategy

103.  Thenclusive Economic Growth Strategy, 2021 (IEG Strategy) is @ shori-, medium-, and
long-term plan for addressing the econamic crisis facing Cape Town in the, South
Afrcan context and for idenfifying comporative. advantages that ¢an be leveraged.
It is a fundamentat lever in attaining the oppertunity city and inclusive_-ci'iy_ strategic
focus areas. The: EGS recognises that Cape Townh is facing a serious economic
challenge; characterised by declining economic: growth, inadequate employment
growth and job creation, and entrenched inequality in an areacly Unequal society and
that it is incumbent on the City to proactively respond fo this challenge as best it can
within its mandates.

i04.  The development proposal complies with the IEG Strategy by creating employment
both during the consfruction phase and -sustc:inobie_Io_ngerderm employment in ihe
service industry. This will enhance economic growth and investment in the City.
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Densification Policy

105,

106.

107,

108.

The City's Densification Policy, 2012 {Densification Policy} encourages derisification in
areas with accessible public trarisport, concentrated commercial development and
high- amenity. Densification is not an end in itself, but oppropriate densification
tacilitotes a gradual resiructuring of the city, which is vital for social; eéconomic, and
environmental sustainability. A compact urban form is -essential for well-performing
cities. Densification supports severdl seund policy and development principles,
including: |
105.1., long-term sustainability because high densiies make the provision of
municipal services and public infrastruciure viable, and more efficient and

cost-effective; and

105.2. counteracting urban sprawl, thereby reducing traffic and the associated
harmful emissions and preventing agricuttural tand on the urban edge from
being consumed by urban development;

The development propasal is consistent with the objectives of the Densificdtion Policy
as. it ensures optimal and efficient use of infrastructure, services, focilities, and land:
supports the development of a viable pubiic. fransport system and improves the levels
of access to the City’s resources and amenities; and helps fo provide property investors
with o level of certainty regarding areas that will be targeted for various types of
densification, The scale of the development proposal is appropriate in the immediaie
context; it provides a mix of land uses; cpporfunifies andintegrated living environments;
and it confributes to place-making and the development of affractive safe urban

environments.

The proposal o densify the site, given-that it is sifuated in a wellHocated greain the UIC
with strong public fransport links, aligns with the objecfive of increased environmenial
sustairiability because-of reduced travel distances, which in fum reduces congestion
on the City's transportation nefwork with the attendant environmental. benefits of

reduced fuel consumption and reduced emissions.

I am satisfied that the proposed densification is appropriate for the surrounding area.

Urban Design Palicy

109,

The development proposal dligns with the Uban Design Policy. 2013
{the Urban Design Policy) objective of ensuring thot development contributes
pesitively o the urban structure of fhe City by creafing integrated and legible pidces
and neighbourhoods. The proposed development is consistent with the City’s vision 1o
intensify residential areas. throughout the City.
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110.  The development proposal also dligns with the Urban Design Policy objective of
creafing safe and secure communities by developing a vacant lot into a residential
development. promoting active and passive survelllance, which contributes to safety.

111, The Urban Design Policy objéctive of prometing developmernit infensity, diversity, and
adaptability is safisfied, as the development proposal will result in more intense
development by utilising fhe site optimally. The development proposal ensures
enclosure and positive interfaces with the public realm by replacing the vacant tot with
a well-designed, cesthetically pleasing, and visudlly permeable frontage, providing
positive interface with the adjacent sireet.

112, The Uban Design Policy objective of respeciing and enhancing the heritage,
character and unigue identity of the city and its neighbourhoaods is satisfied as the
revised design has designed the building fo respect the scale of the adjoining building
facades and the fagade has been articulaied fo resemble two separaie buildings to
resembie the appearance of the historical grain of facades in the sireet. Conseguently,
the revised design incorpeorates a new proposal within the existing con’rexf,_-refdining'
the key elements of the cultural Igndscape while responding sensiﬁve!_y- to' building’

height, mc:ssing_, and scale.

113.  Jamtherefore satisfied that the design of the proposed development incorporates an
appropriate contextual response fo the site and meets a number of the objectives of

the Cily's Urban Design Policy.
Transit-Orienfed Development Strategic Framework

114, | am satisfied that the propesed development's locafion in an area well-served by
public fransport, including e-hailing foxi services, renders it consistert with the

objeciives of the Transit-Oriented Development Strategic Framework; 2016.
Scenic Drive Network Management Pian

115, The Scenic Drive Network Management Plan, 2033 (SDNMP) is part of o broader study
aimed atidentifying routes through areas of ‘outstanding scenic quality” in Cape Town,
balancing conservation with tourism and recreational development, Builengracht
Street, particularly between Carisbrock Road and Walter Sisulu Drive, is. classified as.an
52 route, which refers to roads fihvat pass through scenic areas but are frequently used.
The Bo-Kaap:is the main scenic feature along this route.

116.  The proposed development is situated on the weastern side of Buitengrachf Street, in an
area that dready features dwellings and offices, which pdrtially obstruct the views.
Given the site's elevation, the proposed development will not impact views.of the Bo-
Kaap, as the existing buildings already block those views from the sireet. The
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development pioposal aligns with the SONMP's objeciives and does not interfere with
the scenic views of the Bo-Kaap, making the SDNMP not directly applicakie to the

current application,

Impact on existing righis s 99(21{e]}

117, For the reasons already addressed, the appeliants’ contention that the proposed:
developrment wil negatively impact existing rights is unfounded., | am satisfied thaf the
propoesed development is contextually: appropriate and will not have « materially
negative impact on the surrouhding area or its builiform character, There is no.
evidence to suggest that the proposed development will devalue surreunding
properties. The fact that appellants disagree with aspects of the development proposal
does not mean that their rights are infringed.

Qther considerations i ferms of national.and provincial fegisiation (s 99(2) {cil)

118, lamsatisfied that the development proposdl compilies with the development principles
outlined in the Spatial Planning and Larid Use Management-Act of 2013 {SPLUMA} and
the Land Use Planning Act of 2014 {LUPA),

1719, The development proposal promotes spatial justice by fostering the utilisation of the site
toits full potential, which in tum facilitates access fo opportunities. through employment
creotion in an accessible location. The development proposdl promotes efficiency by
encouraging more intensive use of the site, which.in-turn discourages a sprawling urban
form. A denser use of the sife promotes the principle of resiience by increasing access
o mobility: and econemic opportunities. The proposed development is spatially
sustainable as it increases residential density on a-smatl footprint, reducing the pressure
to develop in urban peripheries. | am satisfied that the ‘application was assessed in

accordance with the principle of good administration,

120, | am-accordingly salisfled that the proposed development is consistent with the varicus
development principles and applicable ndtional and provincial legislation,

The By-Law [s 9912 th])

121, The application complies with By-Law's information requirements and was sufficiently
advertised. Affected parties and the public had sufficient opporiunity to comment. The
necessary officials. have considered and provided input on the proposed
development. 1 am safisfied that the information, motivation, responses, and objections
submitted during these processes have been thoroughly engaged with, both during
the initial application and during this-appeai.

122, | am satisfied that the application complies with the requirements of the By-Low and

has been processed in accordance with the principle of good adminisiration.
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DPesirability {ss 99(2){d) and 99(3))

Socio-economic impact

123.  The development proposal is expected to have a positive social impact on the
surreunding community, os it will increase residential accommodation in the areq near
amenities ond facilifies, fherety enhancing the social aspects of the areq. Jobs will be
created both during construction and in the long term. The development will increass
tourism revenue .in the area. The appellants' concems regarding gentrification are
unfounded.

124, For these reasons and those addressed elsewhere, | am satisfied that the proposed

development will have a direct, positive sociceconomic irmpact.

Comipatibifity-with_surounding ises

125, For the reasons. addressed in detait above in the response o the grounds of appea, |
om-sdtisfied that the development proposal is compatible with surrounding uses,

Impact on the external engineering services

126.  Thesite is situated in an esfablished urban area with existing engineering services. The’
application was circulated 16 the relevant depariments in the City, which do nof

object, subject to the imposition of standard development conditions in Annexure A.

Impact on safety, health and welibeing of the surrounding community

127, For the reasons already addressed, | am safisfied that the development proposal will
not harm the satety, heaith, ond well-being of the surroundinig  community, The
development of a vacant, derelict plot will enhance the safety of the surrounding

community.

Impact on heritage
128.  For the reasons already addressed, | am safisfied that the development proposat wil
not harm heritage..

impact.on the biophysical environment

129, | am safisfied that the development proposal has no impact on the biophysical
environment as. the site is within an existing urban footprint area and s currently ©

vocant derelict lot,

Traffic impacts, parking, access and other franspori-related considerations

130, The fraffic, parking, access and other tfransport impacts are addressed in detail above

in response to the grounds of appeal.
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Conditions that con mitigate an adverse impact of the proposed land use

131.

132

133,

134.

135.

136..

GEORDIN HILL-LEWIS

EXE

Asdelailed above, the omended design already substardially mifigotes the impacis of
the proposed development.

Having considered ali refevant considerations, including those prescribed by 35 99(2)
and 99(3) of the By-Law, | am satisfied that the application should be granied, the
proposed development approved, and the necessary authorisations issued.

CONCLUSION

This appeal concems an application near to, but not abutting, & Masjid that is of
profound heritage significance fo all of Cape Town. For that reason, this matter has
been freated with great care, and has followed an exhaustive process to this point.
Few, if ony, other devélopment proposals have gone through such exiensive
community consuliation,.and #erative redesign. The engagement process included o
remarkable community facilitation convened by the South African Heritage Resources.
Agency (SAHRA). That facilitation resulted in a consensus that the building should be-
smaller, lower, and that overlooking features be removed, glong wilh several other
mitigating design changes. All those agreed changes were made.

The proposed building began iis journey as. nine storeys, but is how proposed af six.
storeys, with:a front facade of three storeys-on Buitengracht St. This is like other buildings
in the immediate vicinity, with a }4.4m-high building - equivdlent 1o five storeys —
directly oppaosite the Masjid, and other larger hotel buildings nearby.

The concerted and meoningful effort to accommodate residents' concerris has
resulted in a confext-sensitive development thiat both profects heritage and promotes
sustainable development, and therefore the appeals in ferms of s 108[7_) of the By-Law
are dismissed.

Accordingly, the MPT's decision is hereby confirmed and the application for the various
authorisations in respect of the propoesed development is approved. The decision; the
autherisations, and the relevant conditions are set out in Annexure A" hereto.

TIVE MAYOR OF THE CITY OF CAPE TOWN

APPEAL AUTHORITY {N TERMS OF SECTION 114{3) OF THE CITY OF CAPE TOWN MUNICIPAL
PLANNING BY-LAW



lEXURE A

In this annexure:

"City" means the City of Cape Town

“The owner" means the registered owner of the property

“The property” means Erf 2032, Cape Town, 150 Buitengracht Street, Bo-Kaap
“Bylaw" and “Development Management Scheme” hos the meaning assigned
thereto by the City of Cape Town Municipal Planning Bylaw, 2015 fas amended)
“ltern” refers to the relevant section in the Development Management Scheme

“Dir: DM" means Director: Development Management or his/her delegates.

CASE ID; 1500014342

1. APPLICATION FOR CITY APPROVAL GRANTED IN TERMS OF SECTION 98
(b) OF THE BYLAW

City Approval

1.1. ltem 89(c}): City Abproval to construet o projection (canopy-overhang) over.
a public street (the road reserve of Buitengracht Street).

1.2. lfem 162(1): To permit bullding work within g Heritage Protection Overlay Zone.

2. CONDITIONS OF APPROVAL IMPOSED IN TERMS OF S100. OF THE BYLAW

2.1 The development shall be substantially in accordance with the
development plan aitached as Annexure C. _

2.2 A Construction Phase Management Plan (CPMP) shall be submitted-and
approved prior fo building plan approval orunless determined otherwise by
the Director: DM, 1o the satisfaction of the Director: Transport detailing how
the construction phase will be managed and its effects {i.e. noiss, dust, pre-
consiruction survey, etc.) mifigated.

23 The CPMP is required to corntain, ot a-minimum, the following:

2.3.1 A fully-dimensioried planindicating the erf bounddiies, the. stockpile areas,
Toilet facilities during construction, enfrances and exits fo the erf during
constryction,

2.3.2 A detailed explanation on how the following issues ére fo be dealt with- dust
control, protection of the sireet tree, consiruction fraffic {i.e. comprehensive
fraffic accommodation pldn), demarcation of site, ablution facilities, waste
management during construction, materials handling, storage and stoekpiles.

2.3.3 The developsrshal comply with, and erforce compliance by confractors
{including sub-contractors), with the provisions of the CPMP during the
earthworks, instaliation of the services and the consfruction of the building,
The developer shall ensure that the CPMP forms part of the contractor's
documentation.




HERITAGE MANAGEMENT

234 Wany archaeology is found on the site during construction the work must
cease immediately and HWC must be informed immediately.

ROADS INFRASTRUCTURE & MANAGEMENT

23.5 The owner / developer shall be responsible for all costs incurred in respect of
the upgrading, extension, deviation, connection or removal of any existing
storm water, sewerage, electricity, roads or other service or work arising from
the development.

2.3.6 A permission agreement must be concluded to permit the canopy into the
road reserve of Buitengracht Sfreet prior to bu’iiding plan approvai.

2.3.7 Parking and stacking space to be 1o the satisfaction of TIA & DC.

2.3.8 Levels at the boundary to be 110mm + 3% above the top of the road edge.

2.3.9 Canopy to be covered by ¢ permissions agreement and io be set back
500mm from the kerb line / [edge of read if no kerb exists).

2.3.10 Storm water discharge to be to the satisfaction of this department,

2.3.11 The developer will be responsible for the reinstatement of all damaged
municipal infrastructure after completion of the construction work to full
municipal standards.

ENERGY & CLIMATE CHANGE

2.3.12 From the plans submitted, the totalload, including commercial activities s
anficipated to be approximately 300 to 400kVA.

2.3.13 In order to provide the required electricity supply o substation needs fo be
established on the premises. The minimum internal dimension are 5x4x3m with
a set 2,.5%2,5m in the 5m side opening outward to the sidewalk, a 1m deep
trench below floor level, which is to be S0mm 16 300mm below: the adjacent
sidewalk level, A J-dimensional substation servitude is to be registered over
the substation in favour of the City as per the Electricity Department's
standard conditions end requirements.

2.3.14 The present authorised capacity of the site is 41,6kVA. Consequently, SNC
fees will be applicable to the capacity increase.

2.3.15The meter room is required to be slightly wider and its enfrance door isto be
relocated the street facade.

2.3.16 The proposed structure wili encroach to within 3m of the existing overhead
line., This is to be replaced with underground services at the client's expense.

2.3.17 ifthe deveiopment necessitates relocation of any electrical infrastructure,.
including supplies to adjacent ‘land-locked' erven, this wil be for the client’s

~account.

2.3.18 No.consiruction activity as defined in the OHS Act may commence prior to

obtaining wayleaves from this depariment




